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LEGISLATIVE BILL 235
Approved by the Governor May 18, 1983

Introduced hy Higgins, 9; Wesely, 26; lLabedz, 5;
Wiitala, 31

AN ACT to adopt the HNebraska Nursing Home Act; to
provide for the regulation of nursing homes;
to state intent; to harmonize provisions; to
provide for penalties; to amend sectiomns
71-2017, 71-2028, and 71-2040, Reissue Revised
Statutes of Nebraska, 1943, and section
71-2024, Revised Statutes Supplement, 1982; to
provide an operative date; to provide for
severability; and to repeal the original
sections.

Be it enacted by the people of the State of Nebraska,

Section 1. As_used in_ . tio 1.5 38 gf
this _act, “21§§§__ihﬁ_ﬁﬂlﬂlk__nammwﬂ
definitions found in_sections 2 to 10 of this gst_ékg_L

apply.

Sec. 2. Care staff member shall mean a
nurse’'s aide who has been approved by _the nursing home
administrator and _the department to administer oral
medication. 3 i

Sec. 3. Department shall mean the Departsent
of Health. 3 !

Sec. 4. Diregtor shall mean the Director of
Health.

Sec. 5. ln:sng_hszls_shm_na__,e_emu
home as defi neer_sm 71-2017.03.

Sec. 6. Besadent shall mean _any _pecrson
dopiciled., residing. or receivina care and treatmenmt,
for a_ period ip excess of twenty-foor hours. in a
nursing home.

Sec. 7. MNurse's aide shall sean any person.
other _than a _licensed registered or practi .

1 pose of aiding 8

eaployed by a _nursipg home for the purpose o
reaistered or licensed practical nurse throu e

Mnmmwwsmm
personal care and co t of residents.
Sec. 8. orderly shall wmsean am _employee of

the _pucrsing _home. _other __than stered _npurse.
licensed practical nurse. care staff sember, or nurse's
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aide, who performs routine or heavy swork, but shall not
-include persons hired by a nursing home for the primary
purpose of (1) preparing or aidina ip_the preparat
BMeals for residents or _(2) maintaining the ph
facilities of the nursing home.

Sec. 9. License shall mean a license _to

Sec. 10. Licensee shall mean the holder of a

license.

Sec. 11. {1) __The _rules _and regulatioguns
adopted and promulgated by the department _pursuant to
section _71-2024 shall reguire that the progedure for
submitting__complaints and initiating inyestigations
pursuant _to section 25 of this act Le prominently
displayed in plaip vicw of _the residents of the nursing
home. _Such__rules and requlations shall also establish
minimum_standards relating to:

{a} The _location and comstruction of nursing
bomes__including, _but not limited to, the plumbing,
heating, _1lightinq, ventilation, _and _ other _housing
conditions of *the nursing homes. _sSuch standards shall
ensure_the safety and comfort of residents _and provide
protection from fire hazards;

{b) __The number and_ _qualifications _of _

all
personnel,_including _management and _pursing pecrsonnel,
having_respoasibility for any pact__of the care provided
to resid

IE{ Sanitary conditions within the fagility
and its surroundings_including, but not limited to. the
water _supply, sewage disposal. _ food hapdling,_ _angd
general hygiene. Such standards _shall ensure the health
and coafort of residents;

{3) __The diet of _residents. _Such _standards
shall be based _on_qood nutuitional practices__and ghall
provide for _c¢omsideration of _the recommendations _of a
tesident's attending physician_and__the ipdividyal needs
of each resident;

{e) Eguipment used ip_the nursipg home that is
essential to the health and welfare of the residepts:

{€) The social and__rehabilitative serviges
provided for the residents: and
49)__Such other matters as _are
fucther the purposes _of section 71-2017 and __segtigas 1

opt by reference,
nd _ruleg yhich the
- 2ionally _ _recognized
__________________ stapdacds shall be

ate_of publication, or
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agency, or the local county attorney_shall be permitted
access_at_any hour to any resideat of any nacrsing home.
Priepnds and__relatives of a_ resident shall _have acgess
during . _pormal _visiting _and _ business hours _of the
facility. Representatives _of coammunity ledal services
prLodrams, __volunteecs, _ and __members of __cosmumity
organizations___shall _ _have access, _ after __makiang
arrangements ®ith _proper persoanel of *he home. during
regqular_yisiting _and business hours _if the pocpose of
such_access is ro:

{1) __Yisit., _talk with, and wmake personal,
social, and legal services available to all residemts:

(2) __Inform residents _of their rights and
ptitlements and their corresponding _obligations under
federal and_state laws by meauns of educational materials
and discussions in groups _and with individual resideats:

{3) _Assist residents in _asserting their legal
rights regarding claims for public _assistance. medical
assistance, and social security benefits. as wvell as in
all__other matters _in__which residents are agqrieved.
Assistance may_inclode counseling and litigatiom: or

- {4) __Eagage _in other methods of _asserting,

advising. and repcesenting residents so as to_extend to

i

Sec. 13. Any persop _eatering a_pursind home
pursuant to section 12 of this act shall first notify
appropriate _nursing__home pecrsonnel of his _or her
presence. _ He or _she _shall. upon _reguest, _prodace

identification  to establish his or _her identity. _ Ko
such_person shall enter the immediate living area of amy

residept without first idemtifying himself or herself
and _then receiving _permission froa _the resident to

enter. The rights of _other residents present ip _the
roos_shall be respected.

Sec. 4. (1) _Hotwithstanding the provisions
of sections 12 and 13 of _this act, the administrator of
a_pursing home may refuse acgess tg_m_ggﬁim__gm_m
any person if the presence of that person in the pursing
home would be ipijurious to the health and safety _of a
cesident or would threaten the security of the propecrty
of a__resident or the nursing home, or if the _pecrson
seeks _access __to _the mursing home _ _for commercial
purposes.__Any person__refused access to a__nursing home
may, _within thirty days _of such refusal, request _a

nursiag home to _gramt access _to _any__person as regqaired
in_sections__12 and 13 of this _act shall constitute a
violation of this act. A nursing hose may _appeal any
citation issued pursuant__to_this section in the mapmer
provided ip sections 22 to 24 of this act.

{2) _Hothing in__sections 12 to 14 of this act
shall be_ _construed to prevent _an _employee of the
Department of Health or _Department of Public Welfare,
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acting_ipn_his ot her _official capacity. fros entering a

nersing _home for any inspection authorized by sectigns 1
to_30 of this act or_ _any rule or requlation_adopted and

Promulgated pursnmant thereto.
Sec. 15. {1) A

ursing__home _shall_ _not

transfer or discharge a resident except (a) upon his or
her _comsent,__(b) for medical reasoms,_ _{G) _for__the
resident’s safety or the safety _of other

nupsing home employees, (d) _when rehabi

vement to_a less restrictive setting is _possible,
or_(e) for anonpayment for the reside tay. _except as
prohibited by Title XVIII or _XIX of the Social securit
Act as _aamended.

{2) Involuntary  transfer from a nursing home
or__discharge of a__resident _shall be preceded by _a
minimum__vritten thirty _days, _except when
subdivision _(d) tion

ive___aod_ vhen

subdivision _(e) _of _subsection__(1)__of _this__section
applies, _a_resident shall be given ten days_ _written

resident's health care needs aud is in__accord _with the
written orders _ and _medical _ justification_  of _ the
attending physician or__(b) the transfer is__gmandated by
the physical safety of other residents or _aursing home
employees, as documented in_the nursing home _records.

Sec. 16. {1)__The _ notice _required _ by
subsection (2) of section 15 of this act shall contain:

{a) _The _ _stated reason _for _ the proposed
transfer or discharge;

b} __The effective gdate of the _proposed
transfer or discharge; and

{c) _In__not less than twelve-point__type, the
text of section 28 of this act.

{2)__A___copy__of _ the notice required by
subsection _ (2 _section__15__of this act shall _be

trapsmitted __to regident _and _the _ resident's
representative, if a representative has _been designated.

Sec. 17. The department pay make oL gause_to
be _made _an aonual _ipspection of _each gursing_ _home to
ensure compliance _with sectioms 1 to _30 of this_act.
The depactment wmay__provide advance notice _of_ _such
inspection. _In__addition to the inspectigns _which may
occur_in_connection with the licensing of nursing_homes
and__pursuant to sections 1 to_ 30 of this act, _the
departument shall make ot cause to be _made such further
unappounced ingpections as it _shall deem necessary. _An
inspector _shall identify _himself or therself _to _the
person_iun _charge of the nursing home and state
inspection _is__to _ be made hefore beqimning___the
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inspection. _#hen conducting an__inspection of a nursing
hope, the _inspector shall respect the dignity of the
residents. _Any esployee or agent of the department who
ives_unauthorized advance potice of an inspectioa shall
be _termipated or otherwise disciplined. as detecmined by
the director.

Sec. 18. (1) _1f _a nursing home commits _a

imminent danger_ _or substantial possibilaty of death or
serious physical harm to one or more of the nursing hose
cesidents, the department shall prohibit the nursing
29;9_259;__§QAL;L¢£9_qa.-gggé;itsiag_enx__xsﬁiﬁsnfzgnsil
necessary corrections are made, but in no case for a
peciod _exceeding _eleven _months  from the date the
department places a prohibition _on adwissions _and
readmissions. _ If _such nursing home _violates _the
prohibition __on __admissions aad __readmissions, __the
department shall charge the mursing home a fine of five
thousand dollars for _each_violation. _If the _nursing

home _fails to make_the necessary corrections within the
prescribed adamissioms___and__readaissions __prohibitioa
period, the _department shall automatically revoke the

nursing__home __residents, _but_ _does not __fall under
subsection (1) of _this section, _the departaent _shall
issue a _provisional license which gives the nursing home
nipety _days _to__correct such violations. __If, after
ninety _days, _the _nursinog _home _ fails to make the
necessary__cotrections or satisfactory progress__toward
the_corrections,. the department may institute actions in

department may _automatically revoke the nursing home's

license.

(3) If the nursing home seeks an_injunction to
prevent the department from enforciog the prohibition on

admissions purguant _to subsection (1) of _this section.
no_restraining _order or _teaporary infunctiom _shall be
aranted at the time of the commencement of the action.

Sec. 19. The department may set forth im its
rules and _cequlations specific_ _violations which shall
result ipn__a prohibition on admissions _and readmissions
or_the issuance _of a provisional license as_prescribed
in _section 18 of _this act _apnd_ _the criteria _for
Qﬁsezlining_she_;gﬁnlg._gi_gnz_zielaLiga_agi__ag_;iéssﬂa
In_doing so the department shall coasider:

(1) _The gravity of the violation, _including
the probability that death or serious physical or !gntal
-ﬁ-%— the

hara__to a_ resident will result, the severity o
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actual or__potential hara, and__the extent to _which_the
provisions _ of _ _applicable __ statutes, _ _rules, _and

requlations were violategd;
{2) __The _ reasonableness of _ the diligence
exercised by the licensee in_correcting the violation;
{3} Any previous violations committed by the
licensee; and

{4) The _financial benefit to the licensee of

committing or continuing the violatiom.

Sec. 20. When the employee of the departmenmt
conductiag an__imspection or imvestigation of _a aursing
home made pursuant to sections 1 _to 30 of this act finds
that the nucsing home is__in_violation of amy_applicable
provision of sections_1 _to 30 of this act or any rule or
regulation adopted and promulgated pursuant thereto, the
employee _shall promptly notify _the nsee _the
diregtor of his ot _her findings. __The director ghall
Leview each violation reported and, if the employee's

on made, _issue _a_ written citatign _to__the
nursing_home. _ The citation_ shall be _served upon _the
~the _pursing home _persomally _or by
ail. __ Each_ _citation_ __shall_  specifigally
~the _nature of _the violation, _identifying the

_-tule, or regulatiomn_ _violated _and whether _a
prohibition on__admissions or a provisional _licemse has
beegn_placed on__the nursing_home pursuant_ _to_segtion 18
of this act.

Sec. ¢1. (1) When a citatiom is served upon
the administrator of a nursing__home pursuant to section
20_of this act and the licensee for such pucsing_home_is
got __actually involved _in the _daily _operation of _the
fagility, a_copy of the citation_ _shall be mailed to the
licensee. If the _licensee is a_corporation, _a gapy of
the citation shall he sent to the corporation's office

{2) No__oursing hose shall be cited for _any
violation caused by any _physigian, _if that physiciad is
not the _licensee, owner, director, or emplaoyee oF the
au£§ins-hgn§_éﬁ§-£hg-ngaina-hqmi_2§§§§&£§_gxiéeass_thaz
reasonable _care and_ _diligence have _been exercised _in
notifying the physician of his or _her duty to his or_ her
patients in the mursing home.

Sec. 22. Within twenty working days _after

service of _a citatioun _pursuant to_ section 20 _of this
act, the licensee of the pursing home s

{1) Ren
stating_that the v

2=l kel S5 T,

2) N he ditector _th
degires to contest the citatios and,
conference vwith a representatiye of t

[0}
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sec. 23. The _director shall assign a
representative _the department. other _ thanm _the

ipspector upon 'hose inspection_the _gqugﬁsecl_uumn
s__based, to_ hold g___;ggorlal conference Mith _the
licensee of _the nursing__home within tem working _davs
after receipt of a request made pursuant to subdivigion
12)_of section 22 of this act. Within five workind davs
gf_.ths_gensluﬂgn__g;,_;ngh_ggn_esgac_e the representative
shall affirm, modify, or _dismiss_ _the citation. __The
cepresentative shall state in_ leg,__&hﬁ__ﬂm&
reasons _for affirming, modifying, or dismissing _the
citation_and _shall immediately transmit copies _of the
statement to _the director and the aucrsing ho
nursing__home's __copy_ _of __sugh _statement __sh
transmitted by certified mail. If the nursing home does
not desire _to further contest an afficmed _or modified
citation, it__shall within Five working davs after the
receipt of ___the written explanation __of __ _the
representatxve‘ comply _with subdi x_s;ggqiqu_Qﬁ_§gg;ign
Sec. 24. {1 Except as provided in_subsection
{3) of _section 18 of this act, a nursing home which

desires_to contest a citatiom or to _further comtest an
affirmed or modified citation shall _do so in_the manber
proyided_in_Chapter 84, article 9, for_ gsz&&gstsd cases.

Notice of _intent to formally contest a citation_ ghal 11 gg
given _to the department in writing within _(a) |

!Q;k;ng‘gg1§__gfgg; service of a_ c1tat10n or _ (b) Eive

working___days _after___the _receipt_ _ _the __written
explanation of the ;eesg_gua.tug__egl.gqa&si_gq hold the
informal _conference, in _the case of an affirmed or
modified citation.

{2y Hearings_ 92-25&.&.;2._5_ _for judicial reviev
of _any final decision regardieq a_ citation _for _an
alleged violation of sections 1_ m__in.ai.n\m act shall
be set for trial at the earliest possible date._ The

tises for pleadings a hggru s_in such action_shall be
set by _the judge of _the court with the object of
securing a ds..ﬁign _L_JQ_EQLL.EL possible time.

Sec. Apy___person may__reguest an
inspection L_gu_mm home by submittin
depactment _a_ complaint of an_ umgﬂ_.xolﬁmn _of
applicable requirements of sections 1 _to 30 of this act

or__rules __an dqulations _adopted  and E_samma&gé
pursuant ;hnetn __The complaint mway be submitted in
writing, _by telephome, or by  personal yisit. Aoy

unuritten complaint shall be Put__in written form by the
department. The complaint shall state in__a reasomably
specific mapner the basis for the coamplaipant's belief
that a violatioe _has _occurred. A_statement of the
pature of _the comg;g;nt shall be delivered to _the

nursing home at_the time of the resulting inspection.
The name _of the complaipant shall not be disclosed to
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the__nursing home unless _the complainant comsents_ to
disclosure.

Sec. 26. Upon receipt of a complaint made in
accordance with section 25 of this act, _the depactment

shall__within_twenty working_ .days. of feceipt of  the
complaint make reasonable _efforts, considering__the
gerioushess of the complaint, to conduct_ _an__onsite

inspection of the_ nursind home which is _the.

is _the_subject of
the complaint, unless (1) the complaint clearly_pertains
to_a matter outside the department's authority, (2) the
complaint__is malicious, frivolous, _vexatious, or__mot
made in__good faith, or (J) _the complaint has__been too
long__delayed to iustify preseat examination of _its
Serit. The complainant shall _be promptly _informed of
the result of any action taken by_the department.

Sec.  27. Following _any _ingpection of a
nursing__home by the department,_ the findings of _the

are__made avajlable to the nursing home. __¥hem _the
findings are made available to the public they shall
include no__referenmce to any _cited violation whigch has
been _corrected to the department's satisfaction upless
the same reference also clearly notes that the vialation
has_been__corrected. Other information relating_ tog any
nursing home obtained by the department through Leports,
imvestigations, complaints, _or as_ otherwise authorized
by _sections 1 to 30 of ~ this_ act and__rules _and
Legulations adopted and__promulgated pursuant_ _thereto.
which is not a part of the department's findings from an
inspegtion_of the _nursing hom=, shall not _be _made

subsection shall be _subiect to {3) a civil fine of not

less_than_tvo hundred fifty__not more than Five thousand
dollars, to be assessed and collected by the director or
{b) __the _immediate revocation of _the aursing__home's

license _to operate _after _notice _and opportunity _for
hearing.

{2) _A resident or
depactment __to _determine __ui

o
=3
i

erployee may _compel the
ther a__violation of

L 665



LB 235 LB 235

n_(1)__of this section has_ocgurred _through a
ction. A resident may maintaln an_actios umder
t
1

o 30 of this act _for amny _other type of
uding _injanctive and deglaratory relief.

Sec. 29. If the director determines that_the
h, safety, ot welfare of the residents of a pursing

a ==
home _is _in__serious ggi immediate _danqger, he or she may
rder the immedjate removal of such residents.

Sec. 30. sSections 1 to__30 of this agt shall
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Sec. 31. That section 71-2017, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

71-2017. The purpose of sections 71-2017 to
71-2029, and B81-604.071, _and 1 to 30 of thig act is to
provide for the developnent, establishment, and
enforcement of basic standards (1) for the care of
persons in hospitals, saternity homes, health clianics,
skilled nursing facilities, intermediate care facilities
one, intermediate care facilities two, domiciliary
facilities, wmental health centers, centers for the
developmentally disabled, alcoholic treatment centers,
residential care facilities, and drug treatment centers;
PROVIDED, any hospital or other health care facility
ovned or operated by a fraternal organization mentioned
in section 21-608 and amendments thercof exclusively for
its own members shall be exempt, except amny such
fraternal organization owning or operating such a
hospital or other health care facility may be issued a
license for such hospital or ot*her health care facility
upon its written application and upon its agreeing to
comply with the provisions of sections 71-2017 to
71-2029 and sections_1 to 30 of this act, and (2) for
the construc+tion, maintenance, and operation of such
health care facilities which, in the light of existing
xnowledge, will insure safe and adequate care of such
persons in such health care facilities. MNothing in
sections 71-2017 to 71-2029, sections 71-2031 to
71-2040, and 81-604.01, and _sections 1 _to 30 of this
act, or in any rule or regulation adopted pursuant
thereto, shall be construed to authorize or require any
facility which is operated by and for m=members of a
church whick includes healing by prayer and spiritual
means as a part of its religioes practices to bde
licensed or inspected by the Department of Health except
as such licensure and inspection pertain solely to
sanitation, fire prevention, and safety standards, and
building and comstruction codes applicable to the
facilities mentioned in subdivision (1) of this section;
nor shall any patients, residents, or personnel thereof
be subjected to any wmedical supervision, regulation, or
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control in connection with the operation of any such
facility.

Sec. 32. That section 71-2024, Revised
Statutes Supplement, 1982, be amended to read as
follows:

71-2024. The Department of Health shall
adopt, promulgate, and enforce rules, reqgulations, and
standards wvith respect to the different types of
hospitals and related institutioas except nursing homes
to be licensed hereunder as may be designed to further
the accomplishment of the purposes of sections 71-2017
to 71-2029. Such rules, regulations, and standards
shall be wmodified, amended, or rescinded from time to
time in the opublic interest by the department. The
Department of Health, with the advice of the Nursing
Home Advisory Council, shall adopt, promulgate, and
enforce rules, regulations, and standards with respect
to nursing homes. Such fules, requlations. and

standacds shall be _in gowpliance with sections _1 ta 30

of _this act. Such rules, regulations, and standards
shall be smodified, amended, or rescinded from time to
time in the public interest by the department with the
advice of the Nursing Home Advisory Council.

Sec. 33. That section 71-2028, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

71-2028. Any person, partnership,
association, or corporation {1 establishing,
conducting, manaqging, or operating aany institution

within the wmeaning of sections 71-2017 to 71-2029
vithout first obtaining a license therefor as herein
provided, or (2) violating any of the provisions of
sections 71-2017 to 71-2029 or requlations lawfully
promulgated thereunder, shall be guilty of a Class IV
misdemeanor, and each day such facility as defined in
section 71-2017 shall operate after a Ffirst conviction
shall be considered a sabhsequent offense, except that
penalties for _violating rules _and regulations__adopted
pursuant to _sections 1 to 30 of this act shall _be the
pemalties set forth in sectioms 1 to 30 of this agct.

Sec. 34, That section 71-2040, Reissue
Revised Statutes of Nebhraska, 1943, be aamended to read
as follows:

71-2040. It is the purpose and intent of
sections 71-2024, 71-2025, and 71-2031 to 71-2040, _and
sections__1_ _to__30_ _of _this act that 1licensing and
regulation of nursing homes in this state shall be
qoverned bv the provisions of sections 71-2017 to
71-2029, and the provisions of sections F4-2024;
F1-26257; and 71-2031 to 71-2040, and 1 _*o 30 of this
agt.

Sec. 35. This act shall become operative on
October 1, 1983, except that the Department of Health
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may, prior to the operative date of this act, take
actions necessary to adopt and promulgate rules and
requlations necessary to fully implement this act on
October 1, 1983,

Sec. 36. TIf any section inm this act or any
part of any section shall be declared invalid or
unconstitutional, such declaration shall not affect the
validity or comstitutionality of the remaining portioas
thereof.

Sec. 37. That original sections 71-2017,
71-2028, and@ 71-2040, Reissue Revised Statates of
Nebraska, 1943, and section 71-2024, Revised Statutes
Supplement, 1982, are repealed.

668 =1



